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1.
INTRODUCTION

The Aquaculture Industry Action Agenda (AIAA) is a strategic framework between industry and the Australian Government to assist the Australian aquaculture industry achieve its vision of $2.5 billion in sales by 2010.  The AIAA contains a set of ten strategic initiatives to work towards this goal.  Strategic Initiative 2 is the promotion of a regulatory and business environment that supports aquaculture.  This is supported by a National Aquaculture Policy Statement which was developed and agreed to by all States, Territories and the Commonwealth Government in 2003.

Around the same time that implementation of the AIAA commenced, the Productivity Commission initiated a research paper titled “Assessing Environmental Regulatory Arrangements for Aquaculture”.  The purpose of the Commission Research Paper was to assess the planning and environmental regulatory arrangements covering marine and land-based aquaculture production in Australia.  The objectives were to:

· Examine the nature and extent of planning and environmental regulatory arrangements relating to aquaculture production in Australia, and compare and contrast arrangements across jurisdictions;

· Provide a qualitative assessment of the appropriateness, efficiency and effectiveness of existing regulatory arrangements; and

· Consider alternative regulatory and non-regulatory arrangements, and their implications for efficiency and effectiveness.

The focus of the review was on environmental regulatory arrangements covering aquaculture leases and licences, pollution licences, and development and planning approvals.  Aspects of the broader marine and land use planning systems were examined in terms of their relationship to aquaculture production, but these systems were not examined in depth.  The focus on aquaculture production included breeding, hatching and rearing, but did not include processing, food health and safety, transportation and marketing.

The research paper was released on 10 February 2004 and is being utilised by the Aquaculture Industry Action Agenda Implementation Committee as a basis for pursuing reform in the regulatory and business environment that supports aquaculture development in Australia.  

The outcomes of the Productivity Commission Research Paper were presented to the Primary Industries Ministerial Council (PIMC) on 19 May 2004.  The PIMC noted the key points of the study and agreed that the Marine and Coastal Committee (MACC) construct a “Best Practice” model of regulatory arrangements for consideration by jurisdictions in undertaking aquaculture planning, regulation and management by the end of 2004.  The MACC referred this matter on to the Aquaculture Committee, which comprises all State Aquaculture Managers.

The Aquaculture Committee agreed to develop recommendations on how to progress toward “best practice” arrangements across the States, using the outcomes of the Productivity Commission research paper as a basis for discussion.

PIMC endorsed the Best Practice Framework in April 2005.

The objectives of this paper therefore, are to:

· clarify the intent and proposed use of a “best practice” framework, having regard to specific legislative arrangements and structures in each jurisdiction; and

· propose a framework to address the key findings of the Productivity Commission research paper, including the appropriateness and priority for implementation of key findings across State and Commonwealth jurisdictions.

2.
BACKGROUND

State, Territory and Local Governments have varying levels of planning, development and management control over aquaculture in areas within their boundaries. Some States and Territories use regulations to ensure ecologically sustainable development and environmental protection, allocation and management of resources, disease notification, access to broodstock or juveniles and compliance with State food safety regulations.  Other states have aquaculture specific legislation to achieve objectives of ecologically sustainable development.

The Australian Government has legislation and regulations to protect matters of national environmental significance, promote ecologically sustainable development, and ensure standards are maintained in food safety, aquatic animal health, quarantine, trade and taxation.

During the development of the AIAA, it was recognised that complex and excessive business regulations can reduce the competitiveness of Australian industry and stifle the potential for innovation and economic development. For this reason the State, Territory and Australian governments, as part of the National Aquaculture Policy Statement, committed to reforming the regulatory environment and developing a regulatory framework that encourages growth of the Australian aquaculture industry.

3.
INTENT OF “BEST PRACTICE” FRAMEWORK

The concept of a “best practice” framework seeks to achieve a high level of integration across the three tiers of government involved with aquaculture planning and approval processes.    While it is recognised that each jurisdiction currently has differing legislative arrangements and management structures, it is proposed that elements of a “best practice” framework could, in time, be adopted to achieve a greater level of consistency between and streamlining of existing processes.

One of the proposed outcomes of a best practice framework would be the move towards a case management approach to provide one point of entry for the applicant.  This entry point would be responsible for ongoing client and project management, and coordination of approval processes across government agencies.  This would avoid replication of effort and duplication of work by Governments and the applicant.   This approach would be greatly assisted if all parts of government concerned (from development approval, tenure allocation, licensing, environmental issues, etc) agreed on consistent collection and assessment of relevant information and its timely progression through various approval stages.

Whole of government processes need to be refined to ensure they include mechanisms that terminate poor aquaculture proposals in the early stages of the process rather than at later stages to avoid proponents and governments incurring significant cost in preparing and considering applications.   

4.
INPUTS TO DEVELOP A “BEST PRACTICE” FRAMEWORK

The requirements for more efficient and effective regulatory processes need consideration of internal and external factors influencing approval processes.

· Internal factors are those controlled by the principal management authority/authorities and includes existing legislation, attendant processes and policy
· External factors are those that could influence the outcome, eg other government authorities, NGO’s, community objections, etc.
A number of aquaculture regulation elements should be considered in the approvals process for aquaculture development proposals and need to be included in the development of a best practice framework.   While these elements may be described and/or applied separately, they are inter-related and rely on each other to achieve a consistent approach to both marine and land-based aquaculture approvals processes.

These elements include:

1. Integration of policy and clear legislative objectives

2. Regional planning in line with appropriate planning and land use principles 

3. Zoning areas considered appropriate for aquaculture development providing greater levels of certainty for industry, government and community.

4. Transparent and equitable allocation of marine and freshwater resources for aquaculture

5. Leasing – the right of occupation of public water/land and long term tenure to encourage investment (eg registered leases)

6. Risk assessment and management strategies commensurate to the level of risk

7. Development consent processes 

8. Licensing - authorising the activity and conditions of operation

9. Compliance

10. Environmental Management Systems and eco-efficiency

The State, Territory and Australian governments, through participation on the Aquaculture Committee, have provided descriptions of their processes and information requirements in order to identify the level and similarity of information and methods used to assess proposals within each jurisdiction.  These papers have been analysed and the recommendations outlined below are proposed (with background reasoning in italics):

1. Integration of policy and clear legislative objectives

Clarify the overall objective and responsibility for aquaculture in each jurisdiction and the inputs/involvement from relevant agencies, recognising the varying legislative arrangements applicable for each jurisdiction (Commonwealth, State and Local government) and the inter-relationship between aquaculture (or fisheries) legislation and other planning and environmental instruments.  This may be achieved through consistency of legislative objectives and interpretation (for example, agreed ecologically sustainable development objectives).

Importantly legislation should allow for the development of processes and zoning provisions for aquaculture, and establish a legislative framework in which aquaculture development occurs. These processes should be developed with public consultation and Government scrutiny and be integrated with broader planning/management frameworks established such as Marine Plans, Development Plans, Marine Protected Areas, Natural Resource Management Plans and other relevant State and Commonwealth legislation, policies and plans.
2. Regional planning in line with appropriate planning and land use principles 

Plan for aquaculture in a proactive and integrated manner, thus providing confidence and clarity to industry, government bodies and the community.  As well as the more obvious environmental factors, regional planning should consider the economic, social and resource sharing implications associated with aquaculture.

In the broadest sense, planning for aquaculture should bring together the various planning instruments relative to aquaculture, in order to position aquaculture as a legitimate user of land based and marine water resources.  Planning instruments may include development plans, natural resource management plans, environmental plans, etc and consider privately owned land, Crown land and “public” marine resources.

3. Zoning areas considered appropriate for aquaculture development providing greater levels of certainty for industry, government and community.
Using a range of planning instruments, zone for aquaculture having regard to local characteristics, based on sound scientific data and consistently applied social and economic assessment.  Zones may also describe resource allocation principles and development and management controls applicable to specific areas.

Both land and sea-based aquaculture installations and their associated infrastructure can, under some circumstances, affect other users by altering access or the amenity value of an area. Land use/sea zoning is a valuable and necessary tool in reducing use conflicts between potentially incompatible uses. Linking land based aquaculture to specific land use zones within local government planning instruments can have the advantage of ensuring a consistent approach between local government areas within a state.

As with most commercial activities, the potential for adverse environmental impacts needs to be understood, minimised and managed.  Likewise, zoning should consider the impacts activities in the surrounding environment may have on aquaculture activities.  An appropriate zoning regime should also consider the potential for the cumulative environmental impacts of aquaculture developments and have regard to environmental carrying capacity. Where uncertainties in carrying capacity exist, a precautionary approach should be adopted.
There should be thorough consultation in planning and zoning processes.  Legislation should set out a detailed process for public consultation and full public debate should be encouraged as part of setting detailed zoning and development policies.

Appropriate broad indicators for zone levels need to be determined at the national level to ensure there is consistency between States/NT. 
4. Transparent and equitable allocation of marine and freshwater resources for aquaculture

Establish a transparent mechanism and criteria to satisfy community expectations in relation to allocation and use of Crown land, marine, freshwater and hyper-saline water resources of which Government is the custodian, whilst providing an attractive and secure investment environment designed to stimulate industry development.  

A jurisdiction may establish a tenure allocation process based on merit, auction or tender.  In any event, the guidelines must be clear and the assessment transparent to satisfy other users of the common resource that it is being utilised responsibly and sustainably.  For example, if the allocation of tenure is merit based, applicants may be required to address environmental, economic and social factors.

5. Leasing - the right of occupation of public water/land and long term tenure to encourage investment (eg registered leases)

Provide a framework for the granting of a lease, preferably a registered lease that provides individuals with the right of access, occupation, security and term of tenure to State owned waters and land.

Occupation of and right to use water and land are fundamental requirements for the development of aquaculture enterprises.

Leasing arrangements should have the flexibility to foster industry evolution and development while retaining possession of these natural resources in the name of the Crown for the purposes of managing and protecting the resource being used.

A lease with an appropriate period of tenure is an effective mechanism for providing a right to a defined parcel of water or land and thus the certainty / security required for the significant investment required for commercial aquaculture developments.  This can be an appropriate management measure when combined with a licence, which allows adaptive management practices.
6. Risk assessment and management strategies commensurate to the level of risk

Adopt the nationally recognised aquaculture Ecologically Sustainable Development (ESD) reporting framework and incorporate risk mitigation or management strategies arising from that process into conditions of the aquaculture licence, monitored through reporting by the licence holder. Include sufficient details of any risk assessment and risk ranking undertaken so that it is understandable by the industry and the general public.

The nationally recognised aquaculture ESD reporting framework identifies and reports on what, if any, types of management are required or have been initiated for environmental, social/economic, and governance issues within the industry.

The ESD approach can be used to prioritise issues based on their level of risk, and can be used to assess the risk of impact in the following categories:

Impacts on the General Environment (Whole of industry) To manage the impacts of aquaculture such that only acceptable impacts occur to functional ecological relationships, habitat and processes.
Impacts within Catchment/Region The total impact of all aquaculture facilities in each catchment/region should be kept within the agreed limits, given the assimilative capacity of the catchment/region and recognition of impacts already occurring.

Impacts within Facility    Individual operations should maintain their impacts within the acceptable levels that take into account background levels and specific catchment issues/limits and whole of industry objectives.

Governance   To (a) ensure that ESD principles are underpinned by legal, institutional, economic and policy frameworks capable of responding and taking appropriate peremptory and remedial actions; and (b) allocate resource access to maximise/optimise community benefits.

Impacts of the Environment   To recognise that there can be impacts of the environment on an aquaculture industry from both natural and non-industry based human induced sources and incorporate these within management responses.

7. Development consent processes

Align aquaculture resource and development approval processes with relevant Development Plans, overseen by the appropriate authority.

The issue of third party rights are often problematic when there is no appropriate legislation or clear and consistent zoning and planning process in place.
With regard to third party rights, there needs to be a balance to allow for accountability whilst minimising uncertainty and frivolous or vexatious objections.

8. Licensing
- authorising the activity and conditions of operation

Manage aquaculture approvals and ongoing farming activities through an integrated system, incorporating a single point of entry to provide efficient and effective client management and coordination. Apply conditions to address key environmental risks and provide for review mechanisms that enable an adaptive management response.  

Historically aquaculture licence conditions have been prescriptive in nature, directing the operator on how to conduct the aquaculture operation.  This approach specifies the methods by which the facility will comply with the law and hence cover the operator but can stifle innovation and economic development.

There should be thorough consultation in relation to licensing aquaculture activities. Appropriate indicators for licensed activities need to be determined at the national level.

9. Compliance

Implement an adequate compliance program to address the relevant risks and ensure licence holders meet lease and licence obligations.  Enforce conditions through appropriate legislation and apply penalties commensurate with the nature of the breach.

Licence conditions are an essential aquaculture compliance management tool and must be clear and enforceable. Licence conditions should be developed with input from appropriately trained legal / legislative expertise.

There is an opportunity to move toward a contractual style of compliance management. In so doing, there are further opportunities to streamline, clarify and educate licence holders on their full obligations. 

10. Environmental Management Systems and eco-efficiency

Facilitate environmental best practice by supporting industry in the development of environmental management systems (EMS) and the realisation of eco-efficiency opportunities. 

Globally, environmental management systems (EMS) are recognised as a flexible approach for a wide range of industries to improve, or move towards improving aspects of environmental management and compliance. EMS initiatives are currently underway in the Australian aquaculture industry. Eco-efficiency is also a widely adopted global approach for improving environmental performance while at the same time enhancing profitability. 

Both EMS and eco-efficiency initiatives are projected to be important for enhancing and maintaining the “clean and green” image of Australian aquaculture produce. 
5. LIST OF RECOMMENDATIONS

1.
Clarify the overall objective and responsibility for aquaculture in each jurisdiction and the inputs/involvement from relevant agencies, recognising the varying legislative arrangements applicable for each jurisdiction (Commonwealth, State and Local government) and the inter-relationship between aquaculture (or fisheries) legislation and other planning and environmental instruments.  This may be achieved through consistency of legislative objectives and interpretation (for example, agreed ecologically sustainable development objectives).

2.
Plan for aquaculture in a proactive and integrated manner, thus providing confidence and clarity to industry, government bodies and the community.  As well as the more obvious environmental factors, regional planning should consider the economic, social and resource sharing implications associated with aquaculture.

3.
Using the range of planning instruments, zone for aquaculture having regard to local characteristics, based on sound scientific data and consistently applied social and economic assessment.  Zones may also describe resource allocation principles and development and management controls applicable to specific areas.

4.
Establish a transparent mechanism and criteria to satisfy community expectations in relation to allocation and use of Crown land, marine, freshwater and hyper-saline water resources of which Government is the custodian, whilst providing an attractive and secure investment environment designed to stimulate industry development.  

5.
Provide a framework for the granting of a lease, preferably a registered lease that provides individuals with the right of access, occupation, security and term of tenure to State owned waters and land.

6.
Adopt the nationally recognised aquaculture Ecologically Sustainable Development (ESD) framework for the aquaculture industry and incorporate risk mitigation or management strategies arising from that process into conditions of the aquaculture licence, monitored through reporting by the licence holder.  Include sufficient details of any risk assessment and risk ranking undertaken so that it is understandable by the industry and the general public.

7.
Align aquaculture resource and development approvals with relevant Development Plans, overseen by the appropriate authority.

8.
Manage aquaculture approvals and ongoing farming activities through an integrated system, incorporating a single point of entry to provide efficient and effective client management and coordination. Apply conditions to address key environmental risks and provide for review mechanisms that enable an adaptive management response.

9.
Implement an adequate compliance program to address the relevant risks and ensure licence holders meet lease and licence obligations.  Enforce conditions through appropriate legislation and apply penalties commensurate with the nature of the breach.

10. Facilitate environmental best practice by supporting industry in the development of environmental management systems (EMS) and the realisation of eco-efficiency opportunities
11.
Wherever possible, establish nationally agreed objectives, indicators and/or principles for incorporation into the abovementioned recommendations.
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